I N THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF WEST VI RG NI A

KINSEY K. CULP, JR., individually
and d/b/a Culp Paving d/b/a

Stor-All of Mrgantown, and SHI RLEY
A. CULP, individually and d/b/a
Stor-All of Morgantown,

Plaintiffs,
V. /1 ClVIL ACTION NO. 1:00CV59

(Judge Keel ey)
ERI E | NSURANCE EXCHANGE,

Def endant .

MEMORANDUM OPI NI ON AND ORDER GRANTI NG
DEFENDANT’ S MOTI ON FOR SUMVARY JUDGVENT

| . | NTRODUCTI ON

Before the Court is defendant Erie | nsurance Exchange's (“Erie”)
noti on for summary judgnment [ Docket No. 20], whi ch seeks a decl arati on
that under its U trafl ex Package Policy issuedtoits insured, Chester
Yoder d/b/a Sturdi Built Pol e Buildings (“Yoder”), Erie has neither the
duty to defend nor the duty to indemify Yoder in acivil action
currently pendinginthe Circuit Court of Monongal i a County agai nst
both the plaintiffs, Kinsey K Culp, Jr., and Shirley A Culp
(“Cul ps”), and Yoder.

The pertinent issues presented by Erie's nmotion for summary
judgnment are: (1) Whether the occurrence at i ssue woul d be covered

under t he “conpl et ed operati ons hazard” provisioninthe policy; and,
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if so, (2) whet her coverage under the “conpl et ed operati ons hazards”
provi si on extended beyond the cancell ation date of the policy?

The Court GRANTS def endant Erie’s notion for sunmary judgnent,
finding that the occurrence at i ssue woul d have been covered by the
“conpl et ed oper ati ons hazard” provi sion had t he provi sion’s coverage

not previously expired with the cancellation of the policy.

I'1. FACTS

A. Procedural History

In the conplaint that Erie removed fromthe Circuit Court of
Monongal i a County, West Virginiatothis Court, the Cul ps al | ege t hat
they, alongwith Erie' s insured, Yoder, are being suedin a separate
awsuit inthe Grcuit Court of Monongalia County! by their | essees for
the |l osses their | essees suffered when a fire damaged or destroyed t he
Cul ps’ storage units in Septenmber 1997. The Cul ps assert that the
Septenber 1997 fire was caused by Yoder's negligent design and
construction of the storage facility. Yoder is not a party to the

litigation before this Court.

1 Anderson, et al. v. Qulp, et al., Gvil Action No. 99-C 372.

2
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Yoder constructed the storage facility in 1991, pursuant to a
contract withthe Cul ps.? At the ti nme of construction, he provi ded t he
Cul ps with certificates of i nsurance fromErie, detailingthe coverage
he had purchased.

The Cul ps all ege that Erie has refused to investigate their
coverage clains, and to defend or i ndemmi fy themin the | awsuit pendi ng
i n Monongal i a County. Thus, Count One of their conplaint seeks a
declarationthat Erieis obligatedto defend themin the underlying
st at e case, and Count Two seeks declaratory relief with respect to
Erie’sindemity obligation. Count Three clains that Erie breachedits
contract with Yoder, and Count Four seeks specific perfornmance of the
contract between Eri e and Yoder. Count Six al |l eges that Eri e’ s conduct
violates the West Virginia Unfair Trade Practices Act. The Court
previ ously di sm ssed the common | awbad faith claimal |l eged i n Count
Five finding, fromthe facts as set forth on the record, that no
contractual relationship existed between the Cul ps and Erie. See

Elnore v. State Farm Mut. Auto Ins., 504 S.E.2d 893 (W Va.

2 The proposal prepared by Yoder to furnish material and labor to Culp

Paving to «construct a three storey post frame building for $109, 706.00, was
signed “as accepted” by Kinsey Culp on Decenber 1, 1990. The contract includes
a statement that “All material is guaranteed to be as specified. Al work to be
conpleted in a workmanlike manner according to standard practices. . . A
agreenents contingent upon strikes, accidents or delays beyond our control. Owner
to carry fire, tornado and other necessary insurance.”

3
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1998) (establishing that athird party cannot bring a cause of action
for cormmon | awbad faithin West Virginia, absent the existence of a

contractual relationship).

B. | nsurance Policy

The i nsurance policy at issueis an U trafl ex Package Poli cy,
initially issued by Erieto Yoder in May 1990, and renewed annual |y
until May 6, 1993, when Yoder chose not torenewit. Acertificate of
i nsurance providedtothe Qul ps by Eri e shows t hat Yoder had “conpl et ed
operations hazard” coverage under this policy.

The U traf | ex Package Pol i cy defi nes “conpl et ed oper ati ons hazar d”
as i ncludi ng “all personal injury and property danage occurri ng away
fromprem ses that you own or rent arising out of your work t hat has
been conpl eted or abandoned.” An “occurrence” is defined as “an
acci dent, including continuous or repeated exposure to the sane
general, harnful conditions.” “Property damage” neans “ (1) physi cal
injury to or destruction of tangi ble property, includingits | oss of
use.” “Your work” is defined as “(1) work or operations perforned by
you or on your behal f; (2) materials, parts or equi pment furnishedin

connection wi th such work or operations. Your work i ncludes warranti es
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or representations made at any time with respect to the fitness,
quality, durability or performance of your work.”

The policy further statesthat it “applies tolosses that occur
during the policy period.” Indiscussing liability protection, it
states that “[wje w || pay for danmages because of personal injury or
property damage for whi ch the | awhol ds anyone we prot ect responsi bl e
and whi ch are covered by your policy. W cover only personal injury and
property damage whi ch occurs during the policy period.” See Policy at
p. 20.

In setting forth the policy exclusions, the policy states:

[ W] e do not cover under Personal Injury Liability (Coverage

F) and Property Damage Liability (Coverage G :

(8) property damage to .
(d) that particul ar part of real property
upon whi ch operati ons are bei ng perf or med by
you or any contractor or subcontractor
working directly or indirectly on your
behal f, if the property damage ari ses out of

t hose operati ons;

(e) that particular part of any property
t hat nust be restored, repaired, or repl aced
because your work was faulty. We wi || cover
property damage i ncl uded i n the products
hazard and conpl et ed operati ons hazard. . .

(10) property damage to your work ari si ng out of
your work or any portion of it but only with
respect to the conpl et ed operations hazard. This

5
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excl usi on does not apply if the damages work or

the work out of which the danage arises was

perfornmed on your behalf by a sub-contractor.
Policy at pp. 22-23.

C. Argunents of the Parties

Inits notion for summary judgnent, Erie contends that its policy
i s unanmbi guous and shoul d be given its plain neaning. The policy
appliedtol osses that occurred duringthe policy periodonly and the
| oss here occurred in Septenber 1997 at the tine of the fire, and not
t he date on which the all egedly faulty worknmanshi p occurred. Erie
further contends that the policy specifically excludes faulty
wor kmanship fromits coverage.

I n response, the Cul ps argue t hat Yoder had purchased a “very
conpr ehensi ve policy” fromEri e and t hat several events occurred during
the policy period that would trigger coverage, including the
uni ntenti onal use of i nproper or defective materials, the unintentional
failure by Yoder to follow standard practices and | aw, and the
uni ntenti onal m srepresentati on of his expertise and his warranty of

wor kmanl i ke conpl eti on.
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A. Sunmmary Judgnent

Summary judgnent is appropriate "if thereis no genuine issue of

mat eri al fact. Charbonnages de France v. Smth, 597 F. 2d 406 (4th Cir.

1979). Anissueis genuine"if the evidenceis suchthat areasonable

jury couldreturn averdict for the non-noving party."” Andersonv.

Li berty Lobby, Inc., 477 U. S. 242, 248 (1986). The party seeking

sunmary j udgnment has theinitial burdento showabsence of evidenceto

support the nonnoving party's case. Celotex Corp. v. Catrett, 477 U. S
317, 325 (1986). This burden does not require the noving party to show
evi dence t hat proves absence of a genui ne i ssue of material fact, but
only to point out its absence. |d.

The burden then shifts to the party opposing the notion. The
adverse party may not rest upon nere al | egati ons or deni al s, Ander son,
477 U. S. at 248, and summary judgnent i s appropriateif the adverse
party fails to show, under Rule 56, the existence of an el enent
essential tothat party's case. Celotex, 477 U.S. at 322. A nere
scintilla of evidence supportingthe caseis insufficient. Anderson,
477 U. S. at 252. Wthregardto the burden on the adverse party, Rule
56(e) provides in part that:

[ w hen a notion for summary j udgnent i s nade and
supported as providedinthisrule, an adverse

party may not rest upon the nere all egati ons or

7
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deni al s of the adverse party's pl eadi ngs, but the
adverse party's response, by affidavits or as
otherwi se providedinthisrule, nust set forth
specific facts showing that thereis a genuine
issue for trial. If the adverse party does not
so respond, summary judgnent, if appropriate,
shall be entered against the adverse party.

B. Compl et ed Operati ons Hazard Cover age

InErielns. &Pioneer Honme | nprovenent, 526 S. E. 2d 28 (W Va.

1999), the Suprene Court of Appeals of West Virginia analyzed the
applicability of a “conpl eted operati ons hazard” provision in an
U trafl ex Package Policy issued by Erie. The case arose after Pi oneer
i nstal | ed siding on a hore owned by t he Skanes. The Skanes wer e unhappy
with the work perforned by Pi oneer and refused to pay t he bal ance on
the contract. Pioneer filed a nechanic's |ien against the property and
t he Skanes then filed suit alleging breach of contract and sl ander of
title. Erie, whoinsured Pioneer under its U trafl ex Package Poli cy,
initially defended Pi oneer under areservation of rights, but then
filed a declaratory judgnment action agai nst Pioneer.

The Circuit Court of Cabell County granted Erie’s notion for
sunmary j udgnent and Pi oneer appeal ed, arguing that the clai mwas
covered under the “conpl et ed operati ons hazard” coverage. The West
Vi rgi ni a Supreme Court of Appeal s addressed whet her the i nsurance
policy in questionindemifiedtheinsured agai nst damages i n an acti on

8
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against it for faulty workmanshi p and breach of contract where t he
damages were the costs of correctingthewrkitself. Inaffirmngthe
trial court’s grant of Erie’ s notion for summary judgnment, the Suprene
Court of Appeal s extensively discussed the “conpl eted operations
hazard” provisionof the policy, notingthat “[i]t nmust be kept in mnd
t hat the i nsurance policyissuedintheinstant caseisaliability
policy, not a builder’s risk policy, and [the insured] is seeking
indemity fromErieinan action brought by the contracting property
owners grounded upon breach of contract.” ld. at 31.

The deci sion cites to several other pertinent Wst Virgini a cases,

including Helfeldt v. Robinson, 290 S.E.2d 896 (W Va. 1981)

(concl udi ng t hat policy at i ssue did not extend coverage for defective

construction of home), and McGann v. Hobbs Lunber Co., 145 S. E. 2d 476

(W Va. 1965) (holdingthat aliability insurance policy, unlike a
buil der’ s risk policy, is designedtoindemify theinsured agai nst
damage t o ot her persons or property caused by his work or property, and
is not intended to cover damage to the insured’s property or work
conpl eted by him. The West Virginia Suprene Court of Appeal s al so
cites supporting case |l awfromM nnesot a and Tennessee, and quot es at

| ength froma case fromMuine, Peerl ess Ins. v. Brennon, 564 A. 2d 383

(Me. 1989):
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[ T] he di stinction between an “occurrence of harm
risk” and a “business risk” is critical to
under st andi ng a conpr ehensi ve general liability
i nsurance policy. An “occurrence of harmrisk” is
arisk that a person or property ot her thanthe
product itself will be damaged t hrough t he faul t

of the contractor. A “business risk” is arisk
that the builder will not do his job conpetently,

and thus will be obligatedto replace or repair

his faul ty work. The distinction between the two
iscritical tounderstanding a Ca policy. ACGE
policy covers an occurrence of harmri sk but

specifically excludes a business risk.

Pi oneer, 526 S.E.2d at 32, citing Peerless, 564 A 2d at 386.

Thi s sunmary of existing case lawl ed the court to concl ude t hat
conmmerci al general liability policies, suchas Erie’s Utraflex policy,
do not i nsure the work or wor kmanshi p whi ch t he contractor or buil der
perforns:

They are not performance bonds or buil ders’ risk
polices. CA policies, instead, insure personal
injury or property damage arising out of the
wor k. The “conpl et ed oper ati ons hazard” cover age
applies to collateral property damage or per sonal
i njury caused by an occurrence “ari si ng out of
your work t hat has been conpl et ed or abandoned. "3

3 In its discussion, the Pioneer court cites an anal ogy used by the New

Jersey Supreme Court in Wedo v. Stone-E-Brick, 405 A 2d 788, 796 (NJ 1979), to
explain the distinction between an occurrence of harm risk and a business risk.
Wien a craftsman applies stucco to an exterior wall in a faulty manner resulting
in discoloration, peeling and chipping, the work has to be replaced or repaired
by the craftsman. This is a “business risk” and would not be covered by a CCL

policy. On the other hand, if the stucco falls off the wall and injures the
home- owner, a neighbor or passing autonobile, an occurrence of harm occurs which
would be covered by this type of policy, whether liability is predicated on a

10
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Pi oneer, 526 at 33.

Pi oneer, thus, nmakes clear that, under West Virginial aw, danages
caused by faul ty wor kmanshi p are not covered by a contractor’s general
liability policy of i nsurance but are instead a busi ness risk to be

borne by the contractor. By conparison, inthe casesub judicethe

| oss of property resulted from Yoder’'s alleged negligence in
constructing the storage units -- an “occurrence of harmrisk,” as
opposed to a “business risk.” Yoder’s all eged negligence resulted not
inthe fact that work he had performed had to be repaired or repl aced,
but inthe fact that afire occurred causi ng extensi ve property damage.
Accordingly, Erie’s Utrafl ex Package Pol i cy, whi ch provi ded cover age
for “conpl et ed operati ons hazard” coverage, woul d cover the property
danage at i ssue inthe underlying State court litigation, assum ng that

such coverage was in effect at the time of the occurrence at issue.

C. Date of Injury

The Cul ps argue that the event triggering coverage under the
policy was Yoder’s negligence and not thefire. As they conceded at a

heari ng hel d on Novenber 3, 2000, however, the two cases upon whi ch

warranty theory or a tort concept. Pioneer, 526 S E. 2d at 33.

11
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they rely are di stingui shabl e as both deal with progressiveinjury
cl ai ns.

Erie, onthe other hand, relies upon several cases that hol d t hat
the date of injuryisnot thetinethe wongful act was comm tted but
t he date on which the conpl ai ni ng party was actual | y danaged. See

Maples v. Aetna Cas. & Sur., 83 Cal. App. 3d 641 (1st Dist. 1978);

Ti edemann v. Nationw de, 324 A 2d 263 (Conn. 1973); Prudenti al

Property v. Stuckey, 486 So.2d 352 (La. 1986). See al so Shanblin v.

Nat i onwi de, 332 S. E. 2d 639 (W Va. 1985) (hol ding that “occurrence” in

alimtationof liability clause within an autonobile policy refersto
theresulting event for whichthe insured becones |iable and not to
sone ant ecedent cause or causes of injury).

The Court coul d not find, and counsel has not identified, any
cases directly onpoint ineither West Virginiaor the Fourth Circuit
regar di ng whet her t he period of coverage for conpl et ed operati ons
hazard clains is the sanme as for the policy as a whol e, or whether it
ext ends beyond the | ife of the policy. Based onthe foll ow ng cases
fromother jurisdictions, the Court concludes that it is the sane.

In Travelers Ins. Co. v. C.J. Gayfer’s, 366 So.2d 1199 (Fl a.

1979), the court held that the fact that the definition of “conpl eted

operations” was silent as tothe period of coverage did not create an

12
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anbiguity so as to permt the policy to be construed as affording
“conpl et ed oper ati ons” coverage of property danmage t hat occurred after
expirationof the policy. InGyfer’'s, acontractor installed a roof
drai nage systemduring the policy period and, after the policy expired,
ajoint inthe drai nage systemfail ed di scharging water into Gayfer’s
store. Gayfer filed suit under various theories of negligence and
inpliedwarranty. The trial court granted partial sunmary j udgnent
agai nst the insurer on the i ssue of coverage. The appel |l ate court
reversed and remanded, noting that:

The definition of conpl et ed operati ons does not

mslead; it issinplysilent astothe period of

coverage. | nsurance contracts commonly provide

coverage for specified periods of time. An

i nsured woul d expect tofindatimelimtation

expressed in the policy, and woul d not reasonably

assunme, after reading only the conpleted

operations definition, that he coul d cease payi ng

prem uns but enj oy conpl et ed oper ati ons cover age

indefinitely.
ld. at 1201.

| n Har bour v. M d-Continent Cas. Co., 752 P.2d 258 (kl a. 1987),

t he court heldthat a“conpl et ed operati ons hazard” endorsenent in a
furnaceinstaller’s policy restricted coverageto bodily injury or
property damage occurring during the policy period. “A Conpl et ed

Oper ati ons Hazard endor senent i nsures a contractor agai nst acci dents

13
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whi ch mi ght occur duringthe policy periodbut after conpl etion of the
project, at which point general liability nolonger provides coverage.”

| d. at 260-61, citing Acorn Ponds v. Hartford lns., 481 N. Y. S2d 392

(1984). See al so Deodato v. Hartfordlns. Co., 363 A 2d 361 (NJ 1976)

(hol di ng t hat i nsurer was not obligatedto defend negligence action
whi ch arose out of occurrence five nonths after the policy was
cancel ed, even t hough t he policy cont ai ned a “conpl et ed operati ons”
provi si on, because to be |Iiable under the ternms of the policy the

occurrence nmust arise during the policy period); Singsaas v. D ederich,

238 N. W 2d 878 (M nn. 1976) (finding that policy which contained
conpl et ed operati ons hazard endorsenment was limted to providing
coverage for accidents occurringwthinthe policy period and di d not
provi de coverage for injuries occurring after i nsured cancel ed t he

policy). See generally Event Triggering Liability I nsurance Cover age,

as Occurring within Periodof Tine Covered by Liability | nsurance

Pol i cy Wiere I njury or Danmage i s Del ayed, 8 16(b), Martin J. McMahon,

14 ALR5th 695 (1993, Supp. Aug. 1999).

Froma policy vi ewpoi nt, Yoder purchased i nsurance fromErie for
t hree years and, under the U trafl ex policy’ s “conpl et ed operations
hazard” provision, his work onthe Cul ps’ storage facility was covered
fromthe date of its conpletion until the policy expired on May 6,

14



CULP, ET AL. V. ERIE INS. CO. 1: 00CV59

MEMORANDUM OPI NI ON AND ORDER

1993, nore than four years before the Septenber, 1997 fire. The policy
pl ai nl y and unanbi guously provi des coverage only for personal injury
and property damage t hat occurs during the policy period. Thereis no
need to i nterpret an unanbi guous policy soastoextendtheinsured s
“conpl et ed operations hazard” i nsurance i ndefinitely. This was not part
of Erie's contract with Yoder. Accordingly, giventhe silence of the
“conpl et ed operations hazard” definitionastoits period of coverage,
t he Court concludes that it ran for the sanme period of tinme as the rest
of the policy; consequently, it expired in May 1993.
| V. CONCLUSI ON

Erie has noduty to defend or indemify its insured, Yoder, or the
third-party Cul ps, andits notion for summary j udgnent i s GRANTED. The
Clerk is directed to strike this case fromthe docket of the Court.

It is so ORDERED

The Clerkis directedtotransmt certified copies of this Oder
to all counsel of record.

DATED: Novenber 16, 2000.

/sl

| RENE M KEELEY
UNI TED STATES DI STRI CT JUDGE
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